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ch  ng  3T7raiiT  3TtFT  3iT¥a  (3ritiFT) apTIT TTRiT
Passed  by  Shri.  Shri   Mohit Agrawal,  Additional  Commissioner (Appeals)

TT              Arising  out  of orderimorlginal  NO  RFD-06  No.  ZQ24082000022219  &

ZP24082000022164 both dated 03.08.2020 passed  by  Deputy Commissioner, CGS 1`

& C.Ex Division-IV,  Ahmedabad  North

eT             3T± ffl TTF H qi]T  Name  & Address of the Appellant /  Respondent

Appellant-M/s Parinda Dinesh  Patel  (Auto Power)
-

Respondent-   Deputy Commissioner, CGST & C.Ex.,   Division-IV,  Ahmedabad North

(A)

iH rd§Tt3TtfliTi a aqfha # 5qifa FO~TF"fa.  afla; a 3pgaF ri-7------TTfena;ti7Ter3TtfliTEmTq5Tui5aTgl

fAo|Yoffnr:°#a;f8r'eved   by  thls  Order-in-APpeal   may  flle  an  appeal  to  the  appropriate  autho, ,   /     \

(i)

%aht::en%'n:eonfcthhe°|ssRuee8!?:jLiB:acrhe|8{e€E8ej'i::ee:{'9uupn3|'yf:3T:Ps::tq:rn€85(9)Cto/fccGGS;TAACctt,'r!j',`-:'-\

(ii)

Smt:tnetioBneendc|n3:r£_ria)(i)eanbc3ve°{ni8rp£'!aotfs::#ounna['o5{9roefdcggfeArctf25]9Ct/CGSTAct°the""

(iii)

in:?:irva;e9tn8:i:t:#:3hggi!e;r#:i:I:T;r::b:¥ae|i#:gp::,'nn!te:!fj:d::ssr:e!n::its::i:v:;e#:e:ru*;S;rRO:R:u:!vi£[k;i:y#;C!€f:#nsu¥|;i:or:a;L`;

(8)(i)

#e€¥;Tn:df:€[;i:g:r;in3ee;co::;o;nit);:ff#:G:i;bsg#:d::1.T;:R{vJ3:'e:A€:;b;y::t;htf:ffi¥ni:3#i:e#!'!;b;::p¥:#'fr|;!e:n::I:I;'a
Appeal  to  be  filed  before Appellate  Tribunal  u-nder Sectlon  112(8)  of the  CGST Act,  2017  after  i+ r(i)FullamountofTax.Interest.Fine.FeeandPenaltvarlslngfromtheImpugnedo;Llc``      ,admitted/acceptedbytheappellant,and

(ii)  A sum  equal  to twentv five  Der cent of the  remaining                                      amount  of Tax  in  ili\r,\iti`additiontotheamountpaidunderSectic)n107(6)ofCGSTAct,2017,arisingfromthe5ci.ii()riinrelationtowhichtheappealhasbeenfiled.TheCentralGoods&ServiceTax(NlnthRemovalofDifficultles)Order,2019dated03T1-2:I.H`J

11''

provided  that  the  appeal  to  tribunal  can  be  made  within  three  months  from  the  date  of comIT)ii)\  t  al
of  order  or  date  on  whlch  the  President  or  the  State   Presldent,  as  the  case  may  be,  of  the  Ap   i`=l.Tribunalentersoffice,whicheverislater.
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F. No. GAPPL/ADC/GSTP/541  & 543/2020-APPEALORDERINAPPEALoappealshavebeenfiledbyM/s.ParindaDineshPatel(AutoPower),Block

8,  Plot  No.I,  Opp.  Khodiyar  Temple,  Chacharwadi,  Sarkhej   Bavla  Highway,

ad 382 210 (here-in-after referred to as t-he "appellant') against the Orders as per

dttails iven in table below (here-in-after referred to as the "impugned orders")  issued by

tie Dep ty Commissioner,  CGST &  C.Ex,  Division-IV,  Ahmedabad North  (here-in-after

referred to as the "adjudicating authority").

Sr RF -06 Order No. RFD-06 Amount Period   of Amount     of Amount     of

No Order Date of refund Refund Refund
Refund(Rs.) sanctioned rejected

I Q 4082000022219 03.08.2020 1112565181280 January-20 0 1112565               i

Sept-20192 ZP 082000022164 03.08.2020 0 181280

2.I. he  facts  of the  case,  in  brief,  are  that  the  appellant,  engaged  in  manufacture  of

Batte operated electric vehicles falling under CTII  8703  and registered under the CGST

Act an having registration No.  24AISPP3804Hl-Z3.   The appellant have  filed two refund

claimsOnaccinvert as mentioned in para-1  above  for the  month  of September-2019  and January-2020

unt of accumulated  input tax credit (hereinafter referred to  as  ITC)  mainly  due  to

d duty  structure  under the provision of Section  54(3)  of the  CGST Act,  2017  read

with2.2.there le 89(5) of the CGST Rules, 2017.OnscrutinyofrefundclaimsandRFD-1  with the GSTR-I M and statement  1 A  for

evant period,  Show Cause Notices  in  form  RFD-08  were  issued  on  22.07.2020  for

both e  claim  for rejection  of refund  claim  on  the  grounds  that the  rate  of tax  on  Inputs

andt135/0sub-saccuOutptlqou'feeclario/'^arerevi e  rate  of  tax  on   outward  supplies  are   same.   As  per  para  3.2   of  Circular  No.

12f)2;0-GSIT  dated 31.03.Zoo  "Refund  Of accumulated  ITC  in  terms  clause  (ii)  of

ction   (3)   of  Section   54   of  the   CGST   Act   is   available   where   the   credit   has

ulated  on  account  Of rate  of tax  on  inputs  being  higher  than  the  rate  of lax  on

t supplies.   1t  is noteworthy that,   the input and output being the  same  in such cases,

h attracting different tax  rates  at  different  poinls  in  time,  do  not  get  covered uncler

ovisions Of clause  (ii)  Of sub-seclion  (3)  of Secllon  54  of the  CGST  Act.   11  [s  hereby
`led that refund Of accumulated ITC under clause  (ii)  of sub-section  (3)  of Section  54

CGST Act would not be applicable in cases where the  inptlt and l|:±::!sul supplies

foe  some  " The  appellant  vide  RFD-09  dated  submitted  reply  t,   <prffl`rafid      bmitted\.^

edrefundworkingandnotsubmlttedanysupportlngdo.umE€:\\:/\±
\    ,A,,-.). .

*
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F. No.  GAPPL/ADC/GSTP/54l  &  543/2020-APPEAL

2.3.       The adjudicating  authority vide  impugned  orders  in  RFD-06   dated  03.08.2020  as

mentioned in para -I  above,   rejected both the refund claim   with remarks   that "Rejected

as  no  such  duty  structure,  as  detailed  in  SCN.  No  satisfactory  reply  submitted.  No

any calculation  found attached in  reply, thus rejected."

3.           Being aggrieved, the appellant have filed the instant appeals on the grounds that:

•     that   Section  54  deals  with the  legal  and  procedural  aspects  of claiming refund b}J

any  person  in  respect  of various  reasons  mentione4d  in  the  Chapter  XI  of  the

CGST Act, 2017;

•     that as per Section  54(3)(b)  of the  CGST Act,  2017,  refund  of unutilized  input tax

credit  can  be  claimed  at  the  cnd  of any  tax  period  in  case  if the  tax  on  inputs  is

higher than the rate of tax on outputs not being nil rated or fully exempt supplies;

•     that  the  manner  of calculation  of refund  amount  in  case    of refund  of unutilized

ITC in case of zero rated   supplies and inverted duty rate is provided in Rule 89(5)

of the CGST Rules, 2017;

•     that  they  refer  Circular  No.125/44/2019-GST  dated  18.11.2019  wherein  clarified

the  calculation   of  refund  amount   for  claims   of  refund   of  accumulate  ITC   on

account of inverted tax structure wherein refund of unutilized ITC can be claimed;

•     that  as  per circular it  is  very  clear that  if the rate of outward  supply  is  equal  to  or

lower  than  that  of  inward  supply,  then  also  an  appellant  can  claim  the  refund

amount as per the formula mentione-d in Rule 89(5);

•     that appellaiit has made the outward supples in the month of sept-19 and Jan-20 @

5%  of Battery  operated  electrical  vehicles  and  18%  for  Electrical  resistors,  AC

Drive and maintenance and repair service and submitted sample invoices;

•     that the  appellant  received  inputs  in  the  month  of Sept-19  and  Jan-20  @  18°/o  and

28% and submitted sample invoices;

•     that the appellant have already uploaded all the documents/details mentioned in tlie

Circular No.  125/44/2019-GST dated  18.11.2019 while  filling refund application;

•     that the outward rate of tax is 5% and  18% and there are multiple rate of inward tax

and    as    per    clarification    issued    vide    Circular    No.     125/44/2019-GST    dated

18. I I.2019,  appellant  is  eligible  for refund amount as  per Rule  89(5)  of the  CGST

Rules, 2017.

4.            Personal  hearing  in  the  matter  was  held  on  16.04.2021  through  virtual  mode.    Ms



documJnts and hence, SCNs in form RFD-08 were issued.

i-----:_:-::`,:::::---i--------:-:::-:::--:-`-----:--i----_-:----`--`--:-`-,-,`-:---:-:------

er  the  following
tf:V+:::utystructure,refundofinputtaxcreditsha||be
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Maximum  Ref and  Amount  --  {(Tumoyer  Of inve\rted  rated  _S,:,P~Pl_r^ °.I.5,:°,d":,nay:odh`VsJe%:eu;;` ;`%;.;T`8"+iijust;i-total Tu;nover)  -lax payable on such Inverted

rated supply of goods and services..
i;;I;n;;i;n. : -For the purposes of this sub-rule, the expressions -

(a)NetITCshaUmeanlnputtax:redlt2Vqilre_d?n,:rpu.:S^f!:r,I?5t,fne.:!:V::t%r`t,:hd.`Yoct;;rL %;;'h;.;;ri..:;; ;;-;lit -availed f or which refund is  claimed under  Sub-

rules (4A) or (48)  or both;  and

(b)' [%C;d\jTu`;t'ei' T\;t% ;;r~n-o;;r;'  ard ,":e.Ievant period"  shall have the same meaning-as assigned to them in sub-rule (4).]

10.        As  per  para  3.2  of circular  No.135/05/2020-GST  dated  31.03.2020   "Re/%#d  a/

accumulated ITC  in terms  clause  (ii)  Of sub-section  (3)  of Section  54  Of the  CGST Act  is

available  where  the  credit  has  accumulated  on  act:ount  of rate  of tax  on  inputs  being

higher than the rate  of tar on output suppli_es.   It is noteworthy that,   the  input and output

being the  same  in  such  cases,  though  att;acting cliff;erent  tax  rates  at  different  points  i:

time,donotgetcoveredundertheprovisionsOfclause(ii)of sub-section(3)OfSection54

oftheCGSTActltisherebyclarfiedthatrefundOfaccunulatedITCunderclouse(11)o.f-sub-section(3)ofSection54OftheCGSTActwouldnotbeapplicablelncaseswherethe

input and the output supplies are the same. "

11.        It  is  observed  from  the  show  cause  notice  issued  t>y  the  Deputy  Commissioner,

CGST&C.Ex,Division-IV,AhmedabadNorththattherateoftaxoninputandtherateof

tax   on   outward   supplies   are   same   and   as   per   Circular  No.    135/05/2020-GST   dated

31.03,2020therefundofaccumulateITCisavailablewherethecredithasaccumuLatedon

account of rate of tax on  inputs being higher than the rate of tax on  output supplies.   The

appellant  was  directed  to  furnish  reply  to  SCN  alongwith  documents  in  support  of their

claim.    On  receipt  of said  SCN,  the  appellant  submitted  reply  vide  RFD-9  wherein  they

stated   that   they   have   enclosed   revised   refund   working   and   supporting   documents.

However,asobservedbytheadjudicatingauthorityunderRFD-06i.eimpugnedorderthat

no   any   calculation   found   attached   in   the   reply   to   SCN    filed   by   the   appellant.

Adjudicating  authority  also  noticed  on  perusal  of the  GST  RFD-09  that  no  supporting

documents   were   found   attached.       In   absence   of   such   documentary   evidence,   the

contention  of  the  appellant  is  not  acceptable.       Furhter,  appellant  did  not  submit  any

documentary  evidence  before  me  to  establish  that the  rate   of tax  on  input  supplies  was

higherhhenrateoftaxonoutwardsupplies.Inviewofthefactsasdiscussedabove,It-ind

that the appellant was provided sufficient opportunities to  furnish necessary documents  in

support   of  their  claim.     However,     the   appellant     could  neither  provide   supporting

documents as called for nor provided any submission to support their claim that the rate of

tax on input is higher than the rate of tax on outward supplies.
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y  documentary  evidence  before  me  to  establish  that  the  rate    of tax  on  input

was higher hhen rate of tax on outward supplies.

om   the   facts   discussed   hereinabove,   the   adjudicating   authority   was   right   in

hat the claim  is not covered  under the provision  c)f the Section  54  of CGST Act,

d with Rule  89  of CGST Rules,  2017  and has correctly rejected the  refund claim

ot` the  a

has bee

jhstice.

13,

uphold

Cop

pellant.   I therefore do not find any  infirmity  in the  impugned  order as the  claim

righty rejected after giving proper opportunity to the appellant in term of natural

n  view  of the  discussions  above,  I  reject  the  appeal   filed  by  the  appellant  and

he impugned order.

ap{TadEfr7*3TtftFTFTfatTan3qtraflaTtrfaFTaiaTgi
);ppeaisfiiedbytheappellantstandsdtsp°Sed°f'nab°VvimpsM\It|{\,A

(Mohit Agrawal)
Additional Commissioner (Appeals)

Ahmedabad
/05/2021

11 the two appeals filed by the appellant stands disposed of in above terms.

.I,         \,,i
•=_I_.:'     ,I_;']

®

ntendent (Appeals)
Ahmedabad

arinda Dinesh Patel ( Auto Power),
No.  97/98, Plot No.1,
hodiyar Temple, Chacharwadi,

ej Bavla Highway,
dabad 3 82 210

to:

The

'=-r'.'J  ,/-i

Principal Chief commissioner, Central Excise, Ahmedabad Zone.
The Cominissioner, CGST, Ahmedabad North.
The Deputy   Commissioner, CGST & C.Ex,  Division-IV, Ahmedabad North.
The Assistant Commissioner, System-CG-ST, Ahmedabad  North.
Guard File.
P.A.  File.


